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been applied to a state officer, but there have been seventeen such 
elections in municipalities, counties, and school districts. There have 
also been many unsuccessful attempts to invoke the recall. There has 
been much abuse of the system and some reforms are needed. Many 
of these reforms are of the same nature as those suggested to safeguard 
the operation of the initiative and referendum, as, for example, the 
abolition of the circulation of petitions. Some method should be de- 
vised to allow the voters to decide separately on the recall of an officer 
and the election of his successor. There is much difference of opinion 
as to the effect which the recall has upon public officers, and the brief 
experience with the system in Oregon does not justify any definite 
conclusions as to its merits and demerits. It is a strong argument in 
its favor that it opens the way for longer terms of office and a shorter 
baUot. 

Professor Barnett's study is presented in a style as attractive as the 
close examination of so many details will permit. It is admirably 
organized and indexed. A valuable appendix has been added contain- 
ing documentary material. It is a book which will be of interest and 
value to every serious student of the phenomena of direct government, 
and it is hoped that it will prove to be the forerunner of similar studies 
dealing with the problems and experience of the other direct legislation 
states. 

Robert E. Cushman. 
University of Illinois. 

The Case for the Shorter Work Day. By Felix Frankfurter 
and Josephine Goldmark. New York, The National Consumers 
League, 1916. — Two volumes; xv, v, 1021 pp. 

The Fourteenth Amendment forbids a state to deprive a person of 
liberty or property without due process of law. By virtue of this clause 
the Supreme Court from time to time has decided to what extent the 
state may limit the number of hours in a day which a laborer may con- 
tract to work. The court now has before it for decision the question 
whether the requirements of due process are violated by a statute of 
Oregon which declares that " no person shall be employed in any mill, 
factory or manufacturing establishment . . . more than ten hours in any 
one day." The volume under review is a reprint of the brief presented 
to the court in support of the statute. It consists of six pages of legal 
argument and 959 pages of facts and opinions designed to convince the 
court of the evils of long hours of labor. The legal argument is the 
work of Professor Felix Frankfurter of the Harvard Law School. The 
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remainder of the brief was prepared by Miss Josephine Goldmark under 
the direction of Mr. Louis D. Brandeis before his nomination as asso- 
ciate justice of the Supreme Court obliged him to withdraw from the 
case. 

The non-legal part of the brief is divided into two parts. The first 
gives a list of statutes in all countries limiting the hours of labor for 
men and the second shows the experience upon which such legislation 
is based. This second part is made up largely of excerpts from tech- 
nical books and journals presenting the scientific conclusions of medical 
experts upon the deleterious effects of long hours of labor. There is 
also testimony and argument as to the beneficial effects of short hours 
of labor on morals and the general welfare , and on the quality of citi- 
zens as political, social and military factors. Over 300 pages are de- 
voted to the economic aspects of reducing hours of labor. The appendix 
contains an index and a reprint of Mr. Frankfurter's article on " Hours 
of Labor and Realism in Constitutional Law," published in the Harvard 
Law Review, volume xxix, page 353. 

This brief brings out into bold relief the nature of the question which 
the Supreme Court has to decide. They are the arbiters of a dispute 
whose settlement depends, in part at least, upon a judgment on a 
question of physiology. To this question the brief for the state in 
Bunting v. Oregon gives the greater part of its attention. But Miss 
Goldmark's contribution to the medical education of the judiciary is no 
intrusion. They have invited it, as Mr. Frankfurter's quotations from 
their opinions clearly show. They have declared that so long as there 
are reasonable grounds for the belief of a legislature that employments, 
when too long pursued, are detrimental to the health of the employees, 
the decision of the legislature will not be reviewed by the court. " The 
question in each case," they say, "is whether the legislature has 
adopted the statute in exercise of a reasonable discretion." 

In deciding this question of reasonableness the court seems to weigh 
in the balance two conflicting considerations. They make a compari- 
son between the seriousness of the interference with liberty and the 
importance to the community of the improvement in the health of 
individuals due to the reduction of the working day. These conflicting 
considerations are not mathematically commensurate. But the com- 
parison has to be made. Since a person may be subjected to a com- 
plete deprivation of liberty if the court finds sufficient warrant in the 
resulting advantage to the public good, the validity of any partial 
deprivation must depend on the justification shown. The greater the 
resulting advantage to the community, the greater may be the restric- 
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tion of the liberty of the individual. It would seem, therefore, that 
the determination of the constitutionality of any law restricting the 
length of the working day may depend upon the judgment of five jurists 
on what is, in the last analysis, a medical question. For the restriction 
which will be permitted varies directly with the judicial appreciation of 
the evils inherent in labor beyond the prescribed limit. 

In many other instances, of course, the courts pass upon medical 
questions, Trial judges and juries pass on questions of physiology , chem- 
istry, engineering and similar technical subjects in which they have no 
expert training. But in these cases the testimony of technical experts 
is presented in evidence during the trial. In passing on questions of 
constitutionality, however, where similar technical questions are in- 
volved, the courts have seldom in the past had the benefit of expert 
testimony. The Case for the Shorter Work Day fills a need which has 
been sadly felt. Its authors have furnished an excellent model for 
future briefs on similar constitutional questions. In laying emphasis 
on the exact nature of the question which the Supreme Court has to 
decide, they have made a contribution to jurisprudence and to political 

science. 

Thomas Reed Powell. 

Law and Order in Industry. By JULIUS HENRY COHEN. 
New York, The Macmillan Company, 19 16. — xviii, 292 pp. 

Mr. Cohen has written a history of the "protocol" in the New 
York ladies' cloak and suit industry. His position as counsel for the 
Cloak, Suit, and Skirt Manufacturers' Protective Association has 
afforded him an unusual opportunity to learn the inside workings of 
this organization, and to portray the motives and the trials of the 
"bosses." In brief but graphic chapters he describes the chaos in 
the needle trades of New York in the last decade, the gradual realiza- 
tion by the employers that a strong association was the only means of 
coping with the operatives' union which became suddenly unified and 
powerful in 19 10, the attempts to settle the long strike that ensued, 
and the slow evolution of the protocol through the efforts of Louis 
Brandeis, Louis Marshall, Meyer London and himself. This agree- 
ment Mr. Cohen considers 

a fundamental constitution for the doing of business between the workers 
and the employers, with a supreme judicial tribunal, a conciliation and 
mediation department, a department for the establishment of legislation 
by consent of both parties, and an administrative department [page xii]. 



